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1. INTRODUCTION

Public access to governmental records is a key component of an open government. Most
of our contact with government decision-making comes in the form of governmental
records. The public has a right and responsibility to monitor these decisions and hold
government accountable.

Specifically, Wisconsin Statutes sections 19.31-19.39 (“The Public Records Law”) give
the public a statutory right to view and/or copy public records, unless disclosure would be
against the public interest. The Wisconsin Legislature drafted the public records statutes
with a clear message in mind. They proclaimed that providing the public with
information on the affairs of government is:

.. .an essential function of a representative government and an integral
part of the routine duties of officers and employees whose responsibility it
is to provide such information. To that end, ss. 19.32 to 19.37 shall be
construed in every instance with a presumption of complete public access,
consistent with the conduct of governmental business. The denial of public
access generally is contrary to the public interest, and only in an
exceptional case may access be denied.'

The Public Records Law serves as a basic tenet of our democratic system by providing an
opportunity for public oversight of government. We hope you will exercise your right and
help our democratic process by ensuring clean government and sound decision making.

II. PusLic ReEcorps Law

The Public Records Law sets forth the public’s right to view and/or copy governmental
records. In addition, it is important to consider exemptions to the Open Meetings Law,
court decisions, and Attorney General Opinions and Correspondence. While our state
government is only bound by the state Public Records Law, federal law, such as the
Freedom of Information Act, shares the same policies and can factor into a balancing of
interests.’

The following sections will provide information on the type of records that are available,
the time line and procedure for receiving the records and the important role a public
records request can have in shaping land-use decisions.

III. Waar Can I ReQuesT?

Unless it is within specific statutory exemptions or contrary to the public interest, a
member of the public (“requester”) has the right to inspect or copy any “record” held by
the government.



A "record" includes:

= any material on which written, drawn, printed, spoken, visual or electromagnetic
information is recorded or preserved, regardless of physical form or
characteristics, which has been created or is being kept by an authority;

» handwritten, typed or printed pages;

* maps or charts;

= photographs, films, recordings, tapes (including computer tapes); and

= computer printouts and optical disks.’

A "record" does not include:

= drafts, notes, preliminary computations and like materials prepared for the
originator’s personal use or prepared by the originator in the name of a person for
whom the originator is working;

= materials which are purely the personal property of the custodian and have no
relation to his or her office;

= materials to which access is limited by copyright, patent or bequest; and

= published materials in the possession of an authority other than a public library
which are available for sale, or which are available for inspection at a public
library.*

Generally, “[c]ontent, not medium or format, determines whether document is a ‘record’

or not.

>
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TIP: The record must exist. While this may seem obvious, it can be a tricky line.
Records custodians are not expected to create a record by compiling information from
other records.® The requested information will often be given to you as it exists in the
records archives, whether or not the applicable information is easily accessible within
the document.

TIP: Once a developer submits a proposal, plan or document to the City Council,
Plan Commission or other government body, it is being “kept” by the city and is a
public record.

TIP: In addition to records created or kept directly by the government, any records
that are created by contractors of the government - if under contract to do a
government job - would fall into this category.” For example, if a contractor for the
government conducts Wal-Mart® traffic studies or other reports or the studies are
given to the government as part of a permit application, these become a public record.



IV. WHAT RECcORrRDS ARE CONSIDERED ""PusLic"?

A member of the public (“requester”) has the right to inspect or copy most records
created or held by an “authority,” but what exactly is an “authority”?®

According to the Wisconsin Statutes, members of the public can access records from any
government branch, agency or unit, including:

= A state or local office
= An elected official;

= An agency, board, commission, committee, council, department or public body
corporate and politic created by constitutional, law, ordinance, rule or order;

= A governmental or quasi-governmental corporation;
= Any court of law;
» The assembly or senate;

= A nonprofit corporation that receives more than 50% of its funds from a county or
municipality and which provides services related to public health or safety to the
county or municipality; and

» A formally constituted subunit of any of the above.’

V. Can I Cory tHE DocumEenTs oR Just ViEw THEM?

Requesters can get copies or transcripts of any record.'’ If it is impractical to copy the
record, the requester can inspect the records." If inspection is the only option, the
requester can ask to photograph the record."

The requester has a right to a written copy of the original record, often called “source”
material, even if the material is not currently in written document. For example, the
Attorney General identifies a right to a copy of a computer tape, and a right to have the
information on the tape printed out in a readable format."

The requester does not, however, have a right to make his/her own requested copies. “If a
requester appears personally to request a copy of a record, the authority having custody
of the record may, at its option, permit the requester to photocopy the record or provide
the requester with a copy substantially as readable as the original."**



V1. How Do I Request THE DocumeNnTs?

There is no magic form for public records requests. Requests can be oral or written."
Requests can be submitted by mail, in person or by another means that ensures its arrival.
Requesters are not required to state the purpose of the request and, with a few exceptions,
requesters are not required to identify themselves.'® Finally, the request can be as broad
or as specific as is required.

However, the goal of a request is to receive records as quickly, cheaply and easily as
possible. Certain methods work better than others and, therefore, it is best to follow some
guidelines.

A. Submit a Written Request

Written requests are much better than oral requests. Written requests save
confusion during the process and allow the requester to cite specific portions of
the request if the response does not meet the original request. Written requests
also require written responses, which are the key to reviewing the records
custodian’s thought process.'” Perhaps most importantly, the request must be in
writing “before an action to enforce the request is commenced.”*® In other words,
if the authority violates the public records laws with respect to an oral request, the
requester needs to resubmit a written request before he or she can pursue an
enforcement action.

While a requester is not required to give a reason for his or her request, a
custodian “almost inevitably must evaluate context to some degree” when
reviewing the request.'"” A written request can provide some context to save time.

B. Make Sure That Your Request is Specific and Limited in Scope.

The request must be reasonably specific as to subject matter and time frame
involved.” State the type of records, the subject matter and the time frame, noting
the statutory definitions of “records” and the specific statute sections that allow
access to these records.

Again, no magic words are needed. However, you can use our Sample Public Records
Request to draft your own letter. See standard template.



http://www.midwestadvocates.org/advocacy/Sustaining Communities/Toolkit/Public Records/Public Records Template.doc

VII. How LonG Saourp 1t TAKE TO RESPOND?

A records custodian must respond to a public records request “as soon as practicable and
without delay.”*' While no specific time requirement is set, Department of Justice
considers 10 days to be “reasonable.”* “Reasonable” time depends on the request and
staff constraints as well.” If delay is arbitrary and capricious (essentially, no reasonable

person would have caused such a delay), the records custodian may be fined up to
$1,000.*

If the request is fairly simple and copies are unnecessary, the request may be quicker.
This is especially true for common documents that are on file in the office. Requesters
have the right to inspect documents within 48 hours of request if the records are kept in
that office, unless the office has designated at least 2 consecutive hours per week for
inspection.”

VIII. How Much Saourp 1T Cost?

Requesters may be charged copy fees if they request copies of records. According to the
Public Records Law, copy fees are limited to the “actual, necessary and direct cost” of
location and reproduction unless a fee is otherwise specifically established or authorized
to be established by law.*

» TIP: The Attorney General’s policy is that photocopy fees should be around 15
cents per page, and that anything in excess of 25 cents may be suspect.”’

The Attorney General’s Compliance Guide specifically addresses potential fees,
including:

* Photography and photographic reproduction fees may be charged if the authority
provides a photograph of a record, the form of which does not permit copying, but
are limited to the “actual, necessary and direct” costs.”®

= Transcription fees may be charged, but are limited to the “actual, necessary and
direct cost” of transcription unless a fee is otherwise specifically established or
authorized to be established by law.”

= Location costs. Costs associated with locating records may not be charged unless
they exceed $50.00. Only actual, necessary and direct location costs are
permitted.

* Mailing and shipping fees may be charged, but are limited to the “actual,
necessary and direct cost” of mailing or shipping.*'



= Redaction costs. It is the Attorney General’s position that costs of separating, or
“redacting,” the confidential parts of records from the public parts generally must
be borne by the authority.** A recent Wisconsin Supreme Court case has been
relied upon by some authorities as permission to charge these costs to the
requester.™

» TIP: Attimes the government asks for prepayment of the costs to copy a record.
This may violate the Public Records Law. As Wisconsin Statutes section

19.35(3)(f) states:

"An authority may require prepayment by a requester of any fees imposed
... if the total amount exceeds $5.00.%

The authority may refuse to make copies until payment is received.** Except for
prisoners, the statute does not authorize anyone to require prepayment based on the
requester’s failure to pay fees for a prior request. When it is in the public interest to do
so, an authority may choose to provide requested records for free or at a reduced charge.™

» TIP: Watch the wage and time spent by the clerk that is locating your files. The
clerk’s wage and the time spent should be reasonably “necessary.” Poor record
keeping does not justify locating costs.’’

IX. Waar DocumeNTs OR RECORDS ARE UNAVAILABLE?

Wisconsin legislative policy favors the broadest practical access to government. The
presumption favoring disclosure is strong, but not absolute.* There are documents and
records that are unavailable to the public. Some documents are unavailable because they
are not considered “records,” (see What is Not a Record) while other “records” are
unavailable because the harm to privacy and/or the public interest outweighs the benefit
to the public.

This second category of potentially unavailable records requires the record custodian to
apply a balancing test to “decide whether the strong presumption favoring disclosure is
overcome by some even stronger presumption favoring limited access or
nondisclosure.”

There are more than 175 specific exemptions that are set forth by law.** Most notably for
land-use, many plans and specifications of state-owned or state-leased buildings are
exempt from public records request.*!

» TIP: All exemptions must be set forth by law. The government cannot set
blanket exemptions as a matter of policy.* When denying requests, the records
custodian must cite the specific exemption, if it is the basis for the denial. See
Denying Requests. You can check the Wisconsin Statutes, under the subject area




of “Public Records” and also the specific subject of your records request, to
access specific exemptions that pertain to your requests.*

X. THE BavLancInG TEest

Even if a record is considered a “public record” and is not subject to a specific
exemption, the records custodian will still balance the public interests for and against
disclosure before releasing a record.* The balancing test is done on a case-by-case
basis.* In each case, “the custodian must balance the public interest in disclosure of the
record against the public interest favoring nondisclosure.*® “[A]n ‘exceptional case’ exists
when the facts are such that the public policy interests favoring nondisclosure outweigh
the public policy interests favoring disclosure, notwithstanding the strong presumption
favoring disclosure."

» TIP: Make sure the custodian is balancing the “public interest” in non-disclosure,
not the “private interest” of the subject of the records request. The private interest
of a person mentioned or identified in the record is not a proper focus of the
balancing test.

If there is a public interest in protecting an individual’s privacy or reputation interest as a
general matter (for example, to ensure that people will be willing to take jobs as police,
fire, or correctional officers), then there may be a public interest favoring the protection
of the individual’s privacy interest.*® Privacy should not be weighed based on the
individual. Moreover, the identity of the requester and the purpose of the request are not
part of the balancing test.*’

If a government “cover-up” is alleged, the balance will likely shift towards disclosure.™
The courts have suggested that citizens have a very strong public interest in being
informed about public officials who have been derelict in their duties.”’ Therefore, the
Attorney General clearly notes, “evidence of official cover-up is a potent reason for
disclosing records.” >

Additionally, exemptions to the Open Meetings Law (Wis. Stat. § 19.85) and Freedom of
Information Act (FOIA) (5 U.S.C. § 552) can be considered when balancing the public
interest.”® Specifically, the Open Meetings Law, which allows an authority to meet in
closed session, “are indicative of public policy” and can be considered as balancing
factors. >*

If an Open Meetings Law exception is relied upon, the custodian must make “a specific
demonstration that there is a need to restrict public access at the time that the request to
inspect or copy the record is made.” The fact that a meeting was closed does not
necessarily mean that the records from that meeting are still restricted after the hearing is
finished. Old records may have been originally created during a closed session, but the


http://www.usdoj.gov/oip/foia_updates/Vol_XVII_4/page2.htm
http://www.usdoj.gov/oip/foia_updates/Vol_XVII_4/page2.htm
http://www.legis.state.wi.us/statutes/Stat0019.pdf

reason for the closed session no longer exists. These records would now be subject to
open record requests.

XI. Privacy

While there are many exemptions that restrict access to public records, privacy is not one
of them. In Wisconsin, the right to privacy’® may block access to certain, truly private
information. However, the privacy statute provides that, “[i]t is not an invasion of
privacy to communicate any information available to the public as a matter of public
record.”’

Additionally, the Attorney General notes that “prominent public officials must have a
lower expectation of personal privacy than regular public employees, although greater
scrutiny of public employees than their private sector counterparts comes with the
territory of public employment.”®

XII. ELectroNIC DocumMenTs: Key Points To REMEMBER

While electronically stored information is explicitly identified as a “record,” there are
potential problems associated with the handling of these records. The following
information will help a requester address the potential problems associated with their
request for electronic records, before problems are identified by the records custodian.

A. You Must Compile Documents Yourself.

Records custodians may view the gathering of electronic documents and printing
of these documents as “compiling” a new document. As mentioned above, records
custodians are not required to compile new documents. However, the act of taking
an electronic copy of a document and printing it is NOT considered compiling a
new, physical copy. While there are cases where requests can suggest a need to
compile information into a new record, the Attorney General has set clear
guidance on this issue:

When does retrieving electronically stored data become compiling
information in a new format? Use a rule of reason. Consider how
complicated it is to extract the data requested and whether the
agency itself ever looks at the data in the format requested. . . .To
what extent is such automatically generated data a “record” and
must this data be retained by the agency custodian?”

B. You May Access Electronic Information That is Not Considered to Be a
“Draft.”

10



There may be difficulty accessing electronic files. First, agencies may delete e-
files if the significant information has been transferred to written form.® There are
specific rules for retention that should be read if this issue arises.®’ Second, if the
electronic copies exist, then they are subject to the same restrictions as physical
records. Specifically, e-mails have the same “personal property” and “draft”
exceptions.”” Given the personal nature of many e-mails, this is a likely defense
against production. Also, some e-mails may be seen as “drafts” of future records
and therefore exempt from public records laws. See What Documents are
Unavailable. A requester should remind the records custodian that personal
information can be redacted and that records should not be denied just because
part of the record is non-disclosable.®® Unless the entire e-email or electronic
document is within an exception, the remaining portion must still be sent.

C. When Records are Not in a Readily Accessible Medium, You May Obtain
Output Data Instead

Access to information that is not readily accessible (perhaps because it is on a
disk) must involve the same equipment that is available to employees.** In other
words, if employees use a computer to access files, a requester should have access
to a computer. However, using facilities can be tricky. Government bodies are not
required to buy any equipment to ensure the same access as employees. They are
also not required to provide access to operating programs for all electronic
copies.” Moreover, requesters cannot request programs that are on file.
Requesters are restricted to the output data from the programs.®

Printed copies of these records may be a good way to avoid this problem.

These pitfalls should not discourage requests for electronic information. E-mail
communication, in particular, is often very revealing. E-mail discussions are more and
more prevalent part of the governmental process and they are often a vital subsection of
requested communications. Requesters should, however, note the above information as
well as the time period that is selected when requesting these records.®’

XIII. PrROCEDURE FOR DENYING REQUESTS

A records custodian’s denial of a public records request must meet specific requirements:
1. All denials of written requests must be in writing.*®

2. Reasons for denial must be “specific and sufficient." If denial is due to an
exemption, citing the statute provision would be “sufficient.” If denial is due
to public policy reasons, a statement of the specific public policy reasons
would be specific and sufficient.”” The denial must show reasoning that would
allow the public to assess/challenge the custodian’s judgment.”'

11



» TIP: If no reasons are given in the denial, the court will order disclosure of the
documents.”

3. The reasons must be current.”? In other words, if records are refused because
of policy reasons that no longer apply, the records custodian must identify
new and current reasons, or the custodian must release the record.

4. The denial must inform the requester that the denial is subject to review in an
action for mandamus under Wis. Stat. § 19.37(1), or by application to the
District Attorney or Attorney General.”

Always remember that a decision to disclose a record is based on the records content, not
its format.” Records custodians should not view the document as a whole, but rather the
content as separate pieces of information. Therefore, the records custodian can not deny
access to a record just because part is non-disclosable.” Moreover, “an authority is not
relieved of the duty to redact non-disclosable portions just because the authority believes
that redacting confidential information is burdensome.””’

XIV.Waat Snourp I po 1r I SuspecT A VioLATION?

If you suspect that a request has been unlawfully denied or your access delayed or
unreasonably restricted, you may have legal recourse.

1. Contact Midwest Environmental Advocates or another law office and discuss a
possible mandamus action asking a court to order release of the record.

2. Submit a written request to the district attorney of the county where the record is
located or to the Attorney General requesting that an action for mandamus be
brought asking the court to order release of the record to the requester.

For more information on writs of mandamus and possible enforcement actions, view the
Attorney General’s Compliance Guide.

XYV. How Doks Tais HELr ME Arrect LAaND USe DEcisions?

Land-use decisions involve proposed plans, developer agreements, permit applications,
letters, e-mails and more. Copies of these records are vital if you want to stay informed
and involved in the decision-making process. Additionally, every time a member of the
public requests copies of letters and e-mails sent between the members of a plan
commission or city council and developers, the decision-making process becomes more
transparent. Regardless of whether you are promoting or contesting a development
project, let the governmental body know that you are watching. Access to key
information and open discussion is the key to a fair and informed process.

12



Specifically, when Wal-Mart (or another big-box retailer) comes to town, there will be
proposed plans, traffic impact studies, storm water studies and more. You owe it to your
community to access these studies and plans, and review them for their potentially
limited scope, unreasonable assumptions and skewed numbers. While an expert in these
areas is extremely beneficial, it does not take an expert to raise questions. Often times it
is the responses to those questions that reveals the real impacts involved in big-box and
other sprawl projects.

Members of the public have the right to see communication between decision-makers and
Wal-Mart, or other incoming projects. Don’t accept private two-way dialogue between
developers and city councils. Get informed and raise questions.

XVI1. ConNcLusION

Although it may not always seem so, local governments work for you. As a member of
the public, you have the right to make sure they are doing the job you elected them to do.
Responsible land use decisions rely on community members that take this right seriously
and make the affairs of government truly accessible to the public. If all land use
decisions are made after an open and honest debate with the public, our cities will likely
remain places we call “home.” If you hear about land use proposals that threaten this
sense of community, start by contacting you city clerk and make sure your
representatives are conducting a thorough, educated and open analysis. Before you
accept your representative’s view, make sure you know what is and is not being
considered by these government bodies. Make sure their decisions are informed and
objective. With the help of the Public Records Law, you can open the doors to
responsible decisions and a sustainable community.

13
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