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THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

CONCERNED FARMERS AND NEIGHBORS
OF THE TOWN OF HIXTON, U.A.,
a nonprofit association,

Plaintiffs, Case No. 04-C-0491-C

V.

SEDELBAUER FARMS, INC., AND LYNN
SEDELBAUER,

Defendants.

DEFENDANT SEDELBAUER FARMS, INC.’S BRIEF IN OPPOSITION TO
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

INTRODUCTION

Sedelbauer Farms, Inc. (“Sedelbauer”) operates a livestock feeding operation in Jackson
County, Wisconsin. As a “concentrated animal feeding operation” Sedelbauer’s main facility
operates under a WPDES permit issued by the Wisconsin Department of Natural Resources
(“WDNR”). (Plaintiff's Proposed Findings of Fact (“PPF”) No. 1-4.)"

The Amended Complaint alleges that, on four occasions, Sedelbauer violated the terms of
its permit, and thereby committed four violations of the federal Clean Water Act. Plaintiff’s
motion for summary judgment asks the Court to rule, as a matter of law, that the alleged
violations occurred and that liability exists under the Clean Water Act. The motion also asks the

Court to rule that Plaintiff has standing to bring this action.

! Unless otherwise noted, all cites to individual declarations, affidavits or exhibits contained in this brief are to
pleadings submitted by Plaintiff in support of its Motion for Summary Judgment. Defendants have cited to its
declarations, affidavits and exhibits filed in support of its Opposition as “Defendants’ Proposed Findings of Fact” or
“DPFE.”





This brief will show that Plaintiff is not entitled to summary judgment because, among
other reasons: (a) Plaintiff has not supported its proposed facts with admissible evidence; (b)
Public WDNR documents directly refute many of Plaintiff’s proposed facts; (c) Subsequent
deposition testimony undercuts the allegations relied upon to prove standing; and (d) Plaintiff
asserts claims under theories of law that, simply put, aren’t the law.

ARGUMENT

Summary judgment is proper only "if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law." Fed. R. Civ. P. 56(¢). A motion for summary judgment must be supported by
evidence that would be admissible at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);
see also Fed. R. Civ. P. 56(e) (the movant “shall set forth facts that would be admissible in
evidence™); Nora Bevs., Inc. v. Perrier Group. Am., Inc., 269 F.3d 114, 125 (2d Cir. 2001) (“It is
appropriate for a district court ruling on summary judgment to consider only admissible
evidence.”).

In considering Plaintiff’s motion, the Court must draw all inferences in the light most
favorable to Sedelbauer. McGann v. Northeast Illinois Reg’l Commuter R.R. Corp., 8 F.3d 1174,
1178 (7th Cir. 1993). Issues of credibility defeat summary judgment “where an issue as to a
material fact cannot be resolved without observation of the demeanor of witnesses in order to
evaluate their credibility.” Outlaw v. Newkirk, 259 F.3d 833, 838 (7th Cir. 2001) (quoting
Advisory Committee Notes, 1963 Amendment to Fed. R. Civ. P. 56(e)). “Credibility
determinations . . . are jury functions, not those of a judge” when deciding a motion for summary

judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. at 255.



L PLAINTIFF DOES NOT HAVE STANDING.

Standing to bring legal action is an essential prerequisite in every federal action. See
Freedom From Religion Foundation, Inc. v. Bugher, 249 F.3d 606, 609 (7th Cir. 2001). As the
one who invokes the jurisdiction of a federal court, it is the plaintiff who bears the burden of
establishing the required elements of standing. Lee v. City of Chicago, 330 F.3d 456, 468 (7th
Cir. 2003). At the summary judgment stage, a plaintiff is likewise required to demonstrate that
there is no genuine dispute as to any material fact relevant to the standing issue. Freedom From
Religion Foundation, 249 F.3d at 609-610.

This case was brought as a “citizen suit” under the Clean Water Act. However, while the
Clean Water Act authorizes citizen suits, it does so only for those plaintiffs who can establish
Article III standing. See Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 9 F. Supp.
2d 589, 599-600 (D. S.C. 1998) (quoting Sierra Club v. Simkins Industries, Inc., 847 F.2d 1109,
1113 (4th Cir. 1988)). As stated by one court:

The resultant burden [to prove standing] cannot be satisfied by purely conclusory

allegations or by a Micawberish reading of a party’s generalized affirmance. To

the contrary, the proponent’s pleadings “must be something more than an

ingenious academic exercise in the conceivable.”

United States v. ADX Corp., 962 F.2d 108, 115 (1st Cir. 1992) (quoting United States v.
Students Challenging Regulatory Agency Procedures, 412 U.S. 669, 688 (1973)).

A. There are Fact Issues Regarding Plaintiff’s Status as a Legitimate,
Functioning Association.

In this case, the Plaintiff claims to be an “unincorporated association.” However, there
are serious issues as to whether “Concerned Farmers and Neighbors of the Town of Hixton” is,
in fact, a legitimate functioning organization. There are also numerous disputed facts regarding

each of the required elements of associated standing.
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Federal courts have recognized that an “unincorporated association” may have standing
to sue on behalf of its members. However, in addition to meeting the elements of Article I1I
standing, an association that invokes federal jurisdiction must, in fact, be a legitimate and
functioning organization. See, e.g., American Legal Foundation v. Federal Communications
Commission, 808 F.2d 84, 89-90 (D.C. Cir. 1987). In American Legal Foundation, the Court
held that a purported association known as “ALF” did not have standing because it did not
function “like a traditional membership association.” Id. at 90. It stated:

ALF’s relationship to its “supporters” bears none of the indicia of a traditional
membership organization discussed in Hunt. With its broadly defined mission as
a “media watchdog,” ALF serves no discrete, stable group of persons with a
definable set of common interests. To the contrary, ALF’s constituency of
supporters is completely open-ended; ALF could, consistent with this
“institutional commitment,” purport to serve all who read newspapers, watch
television, or listen to the radio. Furthermore, it does not appear from the record
that ALF’s “supporters” play any role in selecting ALF’s leadership, guiding
ALF’s activities, or financing those activities. Finally, we can discern no linkage
between ALF’s interest in the outcome of this kind of litigation and those of its
supporters. Lacking a definable membership body whose resources and wishes
help steer the organization’s course, ALF “may have reasons for instituting a suit
.. . other than to assert rights of its [supporters],” and so cannot be described as
“but the medium through which individual[s] . . . seek to make more effective the
expression of their own views.” Telecommunications Research & Action Center
v. Allnet Communication Services, Inc., 806 F.2d 1093, 1095-96 (D.C. Cir. 1986)
(quoting International Union, UAW, 106 S. Ct. at 2537 (Powell, J., dissenting),
and NAACP v. Alabama, 357 U.S. 449, 459, 78 S. Ct. 1163, 1170, 2 L.Ed.2d 1488
(1958)). Thus, we cannot conclude, as could the Hunt Court, that the organization
before us is the functional equivalent of a traditional membership organization.

1d.; see also Hope, Inc. v. DuPage County, 738 F.2d 797, 814 (7th Cir. 1984) (Associations may
not represent interests of parties whose affiliation with the association is not membership or the
substantial equivalent of membership); Fund Democracy, LLC v. Securities & Exchange
Comm’n, 278 F.3d 21, 25-26 (D.C. Cir. 2002) (In order to have standing, an association must
have “members in the traditional sense” or be “the functional equivalent of a traditional

membership organization.”)



By way of background, Sedelbauer’s WPDES permit was issued and became effective on
January 1, 2004. (Plaintiff’s Proposed Findings of Fact No. 4.) Sedelbauer’s neighbor hog
farmer Michael Helstad, opposed the permit and tried to convince WDNR to impose restrictions
beyond those that were eventually found to be appropriate. (Defendants Proposed Findings of
Fact (“DPFF”) No. 26-30.) Although Plaintiff claims to have registered itself as an
“unincorporated nonprofit association” pursuant to Wis. Stat. ch. 184, the evidence shows that
this “association” may be nothing more than ruse that is being used to turn a dispute between
neighbors into, literally, a federal case.

Although Plaintiff claims to have “members,” the evidence shows that there is no
functioning “membership” in the sense required for associational standing. Under Wis. Stat. §
184.01(1), a “member” of an unincorporated association is someone who, under the rules or
practices of the association, “may participate in the selection of persons authorized to manage the
affairs of the” association. At a deposition of the Plaintiff under Fed. R. Civ. Pro 30(b)(6), Mr.
Helstad testified that Plaintiff has “no definite procedure” or bylaws, has never held a meeting of
the full membership, has no president, directors or anyone else in charge and is really nothing
more than a Post Office box. (DPFF No. 1-4.) Obviously, this raises serious factual disputes as
to whether or not Plaintiff functions like a “traditional membership organization.”

Plaintiff has tried to portray itself as a legitimate public interest environmental
organization. However, contrary to the declarations of Mr. Helstad and others, and contrary to
the allegations of the Amended Complaint, Plaintiff admits that, besides this lawsuit, it has never
tried to identify or investigate other possible polluters, has not engaged in, and does not plan to
engage in, any other “direct citizen action,” and has not engaged in any “grass roots advocacy.” .

(DPFF No. 1-11.)






